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1. Thomas R. McFarland brought suit againgt Entergy Mississippi, Inc. for injuries he received when

the truck he was driving collided with a power line maintained by Entergy. The trid judge overruled

Entergy’ s motion for a directed verdict after the evidence was presented and alowed the case to be heard

by thejury. Thejury returned averdict for McFarland in the amount of $300,000. Thejudge then granted

Entergy’ s motion for ajudgment notwithstanding the verdict (INOV) and stated that anew triad would be

warranted if the grant of the INOV was overturned on apped..

92. McFarland has gppeded the decison of the trid judge. He argues that the trid court failed to



consder the evidence in the light most favorable to him and failed to give him the bendfit of the favorable
inferencesfrom the evidence. He assertsthat there was more than sufficient evidence to support thejury’s
verdict and damages and asks this Court to reinstate them. He dso raises that Entergy had a clear duty
to warn him of the dangerous condition of the transmission line and that there is no exception to Entergy’s
heightened standard of care. He contends that Entergy’ s argument that the Manua on Uniform Traffic
Control Devices (MUTCD) prevented the company from warning motorists of the dangerous condition
of the tranamisson lineis* disngenuous a best” and mideading.
113. Because we find that, based on the evidence presented, the jury could, and did, reasonably and
logicdly find that Entergy did not exercise the degree of care and skill reasonably expected of the utility
company, wereversethetria court’ sgrant of judgment not withstanding the verdict and remand for anew
trid consstent with thetrial court’s order.

FACTS
14. On February 9, 1994, due to an ice storm in the Missssppi Deta, most intersections in
Washington County, Mississppi, were closed dueto falen treelimbs and power lines. The sorm wasone
of the worst on record, and the damage was extensive, affecting thousands of residents and requiring
Entergy to bring in 2,500 extra workers from surrounding states. By as late as the eleventh, al mgor
intersections had been cleared. On North Main Street, just north of the city of Leland, one of Entergy’s
transmisson lines hung only six to eight feet above the road surface. This transmisson line ran from
Greanwille to Indianola and was properly secured in other intersections except the one in question which
did not contain any warning devises for motorigs.

5. Trangmission lines are “very high voltage,” carrying between 115,000 and 500,000 volts of



eectricity, and are roughly the Size of a person’swrist. They run cross-country to substations where the
voltage is passed through power transformers in order to be “stepped down” to 13,000 volts for
digribution into towns via smdler distribution lines which are gpproximately the sze a person’s thumb.
Although the testimony was unclear asto the exact voltage and diameter of the line with which McFarland
cameinto contact, Entergy employees admitted the transmisson line was “very srong.”

T6. Deputy Sheriff Tony Sullivan testified that he noticed the low-hanging line, which he described as
a*“cable” in the days preceding the accident but that barricades werein front of the lineto protect traffic.
According to Sullivan, he returned to the scene on February 14 and saw that while the power line was till
down, the barricades had been removed. Sullivan tetified that he drove to the Mississppi Power and
Light! substation less that 100 yards from the low-hanging line and found crews present. He approached
anMP& L truck and spoketo the MP& L employee, whowasinthedriver’ sseat. Deputy Sullivantestified
he informed the MP& L employee“that thiswas ahazardous situation, that the barricades needed to be put
back up or either the lines needed to be taken down because a sometimedriverscomeingoingto La-Z-
Boy and that sometimethey come acrossdown North Main, and itsanother little street they can go across
and it bringsthem out & La-Z-Boy. | told him that it was a hazardous Stuation.” Although he could not
recount the employee's exact response at tria nine years later, Deputy Sullivan testified that heleft “under

the impression that [the employee] was going to take care of the problem or either put the barricades back

up.

7. Approximatdy threetofour hourslater, McFarland seighteen wheder struck thetransmissionline.

"Mississippi Power and Light (“MP&L") is the predecessor of Entergy.
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McFarland lost consciousness and spent ten daysin the LeH ore County hospita beforegoing hometo Los
Angdesfor further treatment. Histota medica expenses were gpproximately $18,500 coupled with pain
and suffering; hislost wages were approximated a $90,000.

DISCUSSION
118. A motion for INOV chalenges the sufficiency of the evidence to support the jury's verdict.
Patton-Tully Transp. Co. v. Douglas, 761 So. 2d 835, 843 (Miss. 2000). A jury verdict can only be
Set asde when it is based on legdly insufficient evidence or it is againg the substantia weight of the
evidence. C& C Trucking Co. v. Smith, 612 So. 2d 1092, 1098-99 (Miss. 1992). When considering
the grant or denia of aJNOV, the court must consder the evidencein the light most favorableto the non-
movant, giving that party the benefit of dl favorable inferences that may be reasonably drawn from the
evidence. Buskirkv. Elliott, 856 So. 2d 255, 266 (130) (Miss. 2003); Seele v. Inn of Vicksburg, Inc.,
697 So. 2d 373, 376 (Miss. 1997). Furthermore, we review "the evidence as awhole, taken in the light
most favorable to the verdict” and will affirm the grant of INOV only if "'no reasonable, hypothetical juror
could have found as the jury found." See Bell v. City of Bay S. Louis, 467 So. 2d 657, 660 (Miss.
1985).
T9. Inthis casethere was evidence which could have supported ajury verdict for either party. Itisnot
for this Court to reweigh the evidence, but to consider the evidencein thelight most favorableto the verdict
which resulted and which favors McFarlane. “A verdict returned by a jury in a civil case is afforded
ubstantia deference when the dissatisfied litigant seeks to have the court enter a judgment compelling a
contrary outcome.” Hearn v. Brown, 876 So. 2d 380, 382 (110) (Miss. Ct. App. 2003).

110. Entergy’smotion for aJNOV presented three grounds:. (1) the evidence wasinsufficient to prove
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lighility; (2) Entergy had no right or duty to place traffic control devices on North Main Street under the
circumstances of this case; and (3) Entergy would have violated the Manud on Uniform Traffic Control
Devices (MUTCD) by placing cones on the street when Entergy was not working there. As we will
discuss, there was sufficient evidence favorable to M cFarland to support thejury’ sfindings. Wearedso
not convinced that Entergy may usethe MUTCD to shield itsalf from respongbility inthiscase. In granting
the INOV “based on the grounds asserted,” the tria judge was clearly in error.
11. The public policy of this State requires* utilitiesto exerciseavery high degree of carein protecting
the public from the dangers of dectricity.” Entergy Mississippi, Inc. v. Burdette Gin Co., 726 So. 2d
1202, 1208 (1117) (Miss. 1998); see also Entergy Mississippi, Inc. v. Hayes, 874 So. 2d 952, 956 (1122)
(Miss. 2004) (quoting Burdette).
[S]ince 1907 th[e Mississippi Supreme] Court has bound corporations handling
the dangerous agency of dectricity to the very highest measure of kill and carein dedling
with this deadly agency. [Mississippi Power & Light Co. v. Shepard, 285 So. 2d 725,
730 (Miss. 1973)] dso reaffirmed the rulethat apublic utility company must placeitswires
so they are not dangerous to persons and property. It is the continuing duty of the utility
to maintain its wires over streets and highwaysin such amanner that they will not become
dangerous to persons and property. The Court aso recognized that the duty is not
absolute. The utility isnot an insurer againg dl injuriesin any event, however, theruleis
not satisfied so asto relieve the utility fromliability unless and until it is shown that
the company has exer cised the highest degree of care to prevent the danger.
Mississippi Power & Light Co. v. Luter, 336 So. 2d 753, 756 (Miss. 1976) (emphasis added).
12. Theevidenceisundisputed that theline with which McFarland cameinto contact wasavery strong
transmissionline hanging only six to eight feet above North Main Street just outsde the Leland city limits.
The impact knocked McFarland’ seleven-ton truck backwards, torethe driver’ s seat fromits socket, and

threw McFarland into the deeping compartment of the vehicle where he was in severe pain and coughing



up blood. McFarland broke five ribs, had his chest caved in on theright Side and his teeth shaved off in
the front. He was hospitdized for ten days, had surgery to repair broken bonesin hiswrist and required
seven months of physica therapy.
113.  Whether the Entergy line was unreasonably dangerous at the time and place of the accident is not
aquestionfor thetria court, or this Court, to decide. In Mississippi Power & Light Co. v. Shepard,
285 So. 2d 725 (Miss. 1973), the Mississippi Supreme Court recognized the generd rule regarding the
submission of apower company’s negligence to the jury to be:

The question of negligence is one for the jury to decide from the facts of each particular

case, except wherereasonablemen may not fairly differ intheir conclusonsfromthefacts,

and in determining the question of the degree of careto be exercised, it isproper for

the jury to take into consideration the location of the lines, whether in thickly or

sparsely settled communities, the use to which they are tobe put, their remoteness

or proximity to travelers on the highway, the harmless or dangerous character of

the current to be transmitted, and any other circumstances affecting the case. No

liability to respond in damages will atach in the absence of negligence on the part of the

company or its employees proximately causng the injury complained of.
Shepard, 285 So. 2d at 737-38 (quoting W. J. Dunn, Annotation, Liability for Injury or Death
Resulting When Pipe or Other Object Is Manually Brought Into Contact with Electric Line, 69
A.L.R. 2d 9, 15-16 (1960)) (emphasis added). The court continued that where there is a conflict of
evidence or inferences as to “the dangerous character of particular wires, or as to what congtitutes such
ordinary travel onahighway as should be reasonably anticipated by acompany maintaining wiresthereon,
the questionisone of fact for thejury.” Shepard, 285 So. 2d at 738 (quoting 26 Am.Jur.2d Electricity,
Gasand Steam § 191, at 403 (1966)). In the ingant case, there was sufficient evidence from which a

reasonable jury might find that the transmission line at issue was unreasonably dangerous.

14. Thereisno disputethat theice ssormwhich struck the Mississippi Deltaon February 9, 1994, was



severe, downing thousands of power lines. An dectric company’s duty to safeguard the public against
injury in the use of its dangerous agency exigts, however, “whether the danger arises from its negligence,
the negligence of others, or from causesover whichit hasno control to the extent of exercising reasonable
care to correct or remove the cause of danger if reasonably forseeable and known to the power
company.” Shepard, 285 So. 2d at 729. An Act of God, such as an unprecedented storm, will excuse
lidhility, provided the storm isthe “ sole cause of theinjury”; however, “if theinjury is caused by an Act of
God, in connection with which the negligence of the defendant is a concurring cause, and the injury would

not have occurred except for such negligence,” the defendant isliable. Public Service Co. v. Sonagerra,

208 Okla. 95, 98, 253 P.2d 169, 171 (1953).

115.  Entergy employees admitted that by Sunday, February 13, the weether had warmed, and there
was somethawing. By Monday, February 14, much of theice had melted. Thomas McFarland left Los
Angeles on February 11 and first learned of theice storm when he reached Oklahoma City. Heddivered
goods to Little Rock on February 13 and spent the night there. On the morning of February 14, he
received ordersto pick up aload a 8:00 that night at the La-Z-Boy facility in Leland, Missssippi. Hewas
informed that there had been an ice storm and to be careful heading south because some poles were
bresking; a veterantruck driver with twenty oneyears experience, McFarland knew to be “very careful”

onwet or icy roads. He had never been to Leland, but the road conditions from Little Rock to Memphis
were "perfect,” and McFarland encountered noice. On Interstate 55 from Memphis, the road conditions
were “good,” “dry,” and traffic was“moderate.” On Highway 82, traffic was “mild,” and as McFarland

drove into Washington County, he saw nothing that would make him stop or choose a different route.

McFarland testified that the roads were in "very good shape to me, as far as them having an ice gorm.”



Lights were on in businesses, including the La-Z-Boy facility to which McFarland was heading.

116. At 7:23 p.m., McFarland collided with avery strong Entergy transmission linewhich was hanging
Sx to eight feet above the North Main Street just outside the Leland city limits. There were no warning
devices or barricadesto disclose or warn McFarland of the low-hanging line; had there been, McFarland
testified that he would have “ stopped immediately.”

17. Attrid, there was adisputed issue as to whether the location of McFarland' s accident was on a
“main thoroughfare.” Former Deputy Sheriff Tony Sullivan who worked the accident testified that North
Main Street wasamain thoroughfarefor the Elizabeth/Leland area; Entergy employees, onthe other hand,
testified that the road was “relatively obscured.” There was no question, however, that McFarland had
alegd right to be onthe street. There was no evidence that any curfew was in effect which would have
prohibited hisdriving at that time or location. Under Mississippi law, autility company’ sduty of exercisng
care “extends to every place where persons have a right to be, whether for business, convenience, or
pleasure, and extends to those on the premises of consumers, and it makes no difference that the injury
occurred on private property and not in apublic highway if theperson. . . injured had aright to be’ there.
Mississippi Power & Light Co. v. Walters, 248 Miss. 206, 242, 158 So. 2d 2, 15 (1963) (quoting 29
C.J.S. Electricity § 42)).

118.  While Entergy may not have had sufficient time to repair every downed line, the issue is not
whether every downed line could be repaired but whether Entergy knew or should have known of the
downed linein question and whether Entergy had aduty of careto protect the public from this potentialy
dangerous dtuation under dl the circumstances presented at trial. The Mississippi Supreme Court has

recognized that “the duty required of the company in respect to the maintenance of its dectric wiresisan



active duty -- not merely a passive obligation to act only when some third person has gone to the trouble
to volunteer information to the company of aparticular danger a aparticular place.” Mississippi Power
Co. v. Thomas, 162 Miss. 734, 739, 140 So. 227, 228 (1932). The Thomas court held that company’s
obligationto ingpect isresolved by application of the aboverule of care“to dl thefactsand circumstances
of the case, and ordinarily it will be a matter for thejury.” Id.

119.  Entergy chdlenges Deputy Sullivan’s testimony asinsufficient to provide the company with notice
of the dangerous condition in that McFarland offered no testimony as to the course and scope of
employment of the employee with whom Deputy Sullivan spoke. However, the circumstantia evidence,
induding the employee' s presence a the Entergy substation and his conversation with Deputy Sullivan
which left Sullivan with the impresson that the employee was to address the Stuation, is sufficient to
establishaquestion of fact for the jury's consderaion in thiscase. See Delta Electric Power Assoc. v.
Burton, 240 Miss. 209, 217-19, 126 So. 2d 258, 260-61, suggestion of error overruled, 240 Miss.
209, 223, 126 So.2d 866, 866 (1961) (where record reflected that el ectric company’ s service men had
seen dangerous condition, evidence was sufficient to show notice on the part of the company; "whether
notice to a meter reader aone would be sufficient would depend upon particular facts and circumstances
of each cas2"); Russdll v. New York State Elec. & Gas Corp., 93N.Y.S. 2d 3, 8 (N.Y. App. Div.
1949) (where police officer testified that he spoke with power company employee viate ephone and had
been told downed power line was being taken care of, “jury had a right to believe under such
circumstances that the company had notice without proof of the identity of the listener”), aff'd, 93 N.E.
2d 493 (N.Y. 1950); see also Cameron v. Hootsell, 229 Miss. 80, 83-87, 90 So. 2d 195,197-98

(1956) (“wheregenerd relationship of master and servant isshown, arebuttable presumption israised thet



the servant a the time of accident was engaged in the scope of his employment”; where injured party
identified company vehicle by description, circumstantial evidence presented jury question as to whether
the truck belonged to appellee and was being negligently operated on the occasion by the servant or agent
of the gppellee acting within the scope of his employment; “[t]he evidence is circumdantid, and we have
held that where a case turns upon circumgtantia evidence it should rardly be taken from the jury”).

920. While Entergy representatives denied that any conversation took place between Deputy Sullivan
and any of its employees, and, in fact, denied that Entergy employees were even in the area that day,
resolution of these issues of fact was for the jury to decide. Dusty Holman, Entergy’ s transmission line
maintenance supervisor, admitted that, prior to February 14, he sent no personnel out to inspect the
downed transmission line from Greenville to Leland where it passed road surfaces to determine whether
dangerous conditions existed for motorists. He, therefore, disavowed any knowledge of the dangerous
condition of thelineat issue. He submitted, however, that had he learned of the problem as of 3:30 p.m.
on February 14 (in accordance with Deputy Sullivan’ stestimony), he could not have gotten the crew and
equipment needed to cut the line "and complete the job™" prior to McFarland’ s accident at approximately
7:30 p.m. This inability would have been due, Holman testified, to the specidized equipment and
techniques necessary for work on transmission lines, as opposed to ditribution lines, due to the size,
srength and tenson of transmissionlines. Whether and when Entergy knew or should have known of the
particular low-hanging line and whether Entergy had time to correct the dangerous Situation prior to 7:23
p.m. on February 14, five days after the onset of the ice storm, were properly submitted for the jury's
congderation.

921. InPublic Servicev. Sonagerra, 208 Okla. 95, 253 P.2d 169 (1953), the Oklahoma Supreme
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Court addressed the issue of negligence when asevereice storm caused power linesto sag, leading to an
injury to a property owner:

Defendant was required to usethat care, skill, and diligence that would ordinarily be used

by acareful and prudent person in the transmission and distribution of eectric energy in

the congtruction and maintenance of itslines, poles and other equipment. Whether or not

defendant exercised such care, skill and diligence in the repair and restoration of its

sarvice linesto the Cuzdina house which this unprecedented storm caused to sag asthey

crossed plaintiff's property, is a question of fact for the jury. This question is so well

Settled that citations of authority are not necessary.

The verdict of the jury in this case places a heavy burden on an eectric service company

in face of such a severe storm. However, regardless of how we may fed with regard to

the diligence of the defendant in restoring its lines and service in the light of the Stuation

with which it was confronted, we cannot say as a matter of law that the defendant used

that care, skill and diligencethat would ordinarily be used by acareful and prudent person

in the manner in which it restored its eectric service lines across plaintiff's property and

which caused her injury.
Sonagerra, 208 Okla. at 99-100, 253 P.2d at 173.
922. The Manud on Uniform Traffic Control Devices (MUTCD) was published by the U.S.
Department of Trangportation to give a uniform guideline for traffic control devices. Entergy apparently
raised the gpplicability of the MUTCD for the firgt time on the eve of trid, cdlaming that Entergy lacked
the authority to place warning signsin the road, and that to do so would cause them to become subject
to lidbility under MUTCD 8§ 1A-3.1, which gtates that “[a]ny unauthorized sign placed on the highway
right-of-way by a private organization or individua congtitutes a public nuisance.” Entergy admitsthet the
MUTCD is*“not alaw” and does not preempt any common law or satutory obligation of the company;
rather, Entergy contends the MUTCD to be “anationd standard for gpplying legd duties” Under these
circumstances, theMUTCD isa“red herring.” From the evidence presented at trid, there were at least

two ways in which Entergy might reasonably have assured that the traveling public, including McFarland,

11



would be protected from the low-hanging line, without Entergy’ s violaing any provison of the MUTCD.
Firgt, Robert Gramling, Entergy’ sdivison manager of the north centra divison during the 1994 ice storm,
testified: “on occasons we haveto cal acity, county, or even highway patrol on asite if we aregoingto
gring new wire, or pull wire back up where traffic hasto be stopped, literdly shut down. Weredly don't
have alegd right to do that. So we ask those legd -- appropriate law enforcement types to come and
they make those closures” Gramling dso tetified that if Entergy personnd were in the area of a low-
hanging transmission line, "he probably would not leave the Ste until the gppropriate law enforcement
agency got there with the appropriate MDOT barricades acrossthe highway.” Here, thejury reasonably
found that Entergy should have made the call to law enforcement to assure that the closure was made and
not have left the scene until the gppropriate barricades were across the highway. The fact that Deputy
Sullivanmay have had the authority to put up a barricade or warning device, does not relieve Entergy of
its duty to exercise “the highest degree of care to prevent the danger” when Sullivan departed without
erecting any barricade or warning. Second, section 1A-3.1 of the MUTCD permits public utility
companies to erect congtruction and maintenance signs a work sites “to protect the public, equipment,
and workers.” Gramling testified that when Entergy isworking a asite, theworkers put out warning Sgns
and cones. Here, the jury could have reasonably found that the location of the low-hanging line should
have been awork site by the time McFarland arrived. As previoudy discussed, Holman testified that he
could not have gotten the crew and equipment needed to cut the line "and complete the job" prior to
McFarland' s accident at 7:30 p.m.; he did not testify that his crew could not have been on ste working
on theline. Entergy would then have been permitted to put up itswarning Sgns and conesto dert traffic

that a hazardous condition existed in the area, without violating the MUTCD.
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123. TheMississppi Supreme Court has long held that a utility is not relieved of its liability until it has
exercised the "highest degree of care” Luter, 336 So. 2d at 756. Intheingtant case, thejury reasonably
found that Entergy exercised insufficient care to protect the traveling public, including McFarland, from
the low-hanging line. We find that the trid judge erred in granting the INOV.
924. InHearnv. Brown, 876 So. 2d 380 (Miss. Ct. App. 2003), this Court found that remand was
proper where the trid court had both granted a INOV and provisondly granted anew trid. The Court
found that it lacked jurisdictionto review the conditiond order for new trid. Id. at (14-20). Our remand
for anew trid isin keeping with this prior decision of the Court. We, therefore, remand this case for a
new trial pursuant to the tria court order and consistent with this opinion.
125. THE JUDGMENT OF THE CIRCUIT COURT OF HINDSCOUNTY ISREVERSED
AND REMANDED FOR A NEW TRIAL. COSTS OF THISAPPEAL ARE ASSESSED TO
THE APPELLEE.

KING, CJ., LEE, PJ., IRVING, MYERS AND CHANDLER, JJ., CONCUR.

BRIDGES, P.J.,DISSENTSWITH SEPARATEWRITTEN OPINION JOINED BY GRIFFIS,
J. ISHEE, J., NOT PARTICIPATING.

BRIDGES, P.J., DISSENTING:

926. | empathize with the mgority’s logic and reasoning, but | must respectfully dissent from the
mgority’s conclusion to reverse the trid judge' s decision to grant Entergy’s motion for INOV.

927.  Thetrid judgeingructed thejury that, in order to find Entergy lidblefor McFarland’ sinjuries, they
must conclude, by apreponderance of the evidencethat (1) the transmission lineswerein an unreasonably
dangerous condition at the time and place the accident occurred, (2) Entergy knew or should have known

the transmission lineswere in an unreasonably dangerous condition, (3) Entergy failed to use ordinary and
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reasonable care in remedying or warning McFarland of the unreasonably dangerous condition of the
transmission lines, and (4) the unreasonable and dangerous condition of the transmission line combined
withEntergy’ sfallureto remedy or warn M cFarland of the unreasonably dangerous condition proximately
caused the accident and McFarland' sinjuries.

928.  Afterthejury returned averdict for McFarland, thetrid judge granted Entergy’ smotion for INOV
based on Entergy’ s assartions that (1) the evidence was insufficient to prove liahility, (2) Entergy had no
right or duty to placetraffic control devicesunder the circumstances, and (3) Entergy would have violated
the MUTCD and risked liability where it had noneif they set out cones in an area that Entergy was not
working.

129. Inreviewing that decison, we cast al inferences in the non-moving party’s favor. Buskirk v.
Elliott, 856 So.2d 255, 266 (1130) (Miss. 2003). A motion for INOV is proper where no reasonable,
hypothetical juror could have concluded asthe jury did. Bell v. City of Bay S. Louis, 467 So.2d 657,
660 (Miss. 1985). A trid court should set asde a verdict if the verdict would condtitute an un
unconscionable injustice. Groseclose v. Sate, 440 So.2d 297, 300 (Miss. 1983).

130.  The mgority concludesthat the jury had sufficient evidence to conclude that the transmisson line
wasin an unreasonably dangerous state. The evidence demondtrated that Entergy’ stransmission linehung
seven or eight feet from the ground. A severe ice storm crippled the area and left tens of thousands
without power. Entergy called in over two thousand workers from other states to expedite the necessary
repairs. Approximately 45,000 people were affected by power outages. At the time of the accident,
Entergy could not have repaired or restored every downed line. However, theice storm pulled trees and

power lines down in vast quantities. Simply enduring the Stuation was dangerous for most people.
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Traveling was dangerous. Lack of dectricity was dangerous to those who could not heat their homes.
131. The mgority cites the proposition that “where there is a conflict of evidence or inferences as to
... thedangerous character of particular wires, or asto what congtitutes such ordinary travel on ahighway
as should be reasonably anticipated by a company maintaining wires thereon, the question is one of fact
for thejury.” Mississippi Power & Light Co. v. Shepard, 285 So.2d 725, 738 (Miss. 1973). Here,
there is no evidence that “ordinary” amounts of traffic were present at that time and inthat area. Rather,
tesimony indicated that a barricade prevented access to the area prior to the accident. Who or what
removed that barricade remains amysery.

132. Themgority citesthe propositionthat “a public utility company must place wires so they are not
dangerous to peopleor property.” Mississippi Power & Light Co. v. Luter, 336 So0.2d 753, 756 (Miss.
1976). Thereisno evidencethat suggeststhat Entergy’ s placement of lines caused McFarland' sinjuries.
Rather, the lines were displaced due to the ice sorm.

133.  The mgority dso cites the proposition that Entergy hasa* duty to maintain wires over streetsand
highways in such amanner that they will not become dangerousto personsor property.” Id. Thereisno
evidence that improper maintenance of the transmisson line caused McFarland’ sinjury.

134. Themgority admitsthat autility company’ sduty isnot absolute and that a“ utility isnot an insurer
agang dl injuries” 1d. | completely agree - but holding Entergy lidble here requires, in my opinion, that
Entergy be held to an absolute duty.

135. The mgority saysthat the “rule is not stisfied S0 asto relieve the utility from ligbility unlessthe
utility company has exercised the highest degree of care to prevent the danger.” 1d. Without question,

Entergy could not prevent the ice sorm. Nevertheless, did any evidence suggest that Entergy did not
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exercise the highest degree of care that they could, given the circumstances? Entergy smply did not have
an opportunity to remedy the low line.

136. The mgority datesthat “[i]f the injury is caused by an Act of God, in connection with which the
negligence of the defendant is a concurring cause, and the injury would not have occurred except for such
negligence, thedefendant isliable” Public Service Co. v. Sonagerra, 208 Okla. 95, 98, 253 P.2d 169,
171 (1953). | agreethat this Oklahoma case contains acorrect statement of thelaw. However, | cannot
conclude that Entergy’ s failure to respond to Deputy Sullivan’s warning in a three-hour time window, in
and of itsdlf, qudifies as a concurring cause under the circumstances that existed a the time.

137.  Additiondly, the concurring cause must be one of a defendant’s negligence. To find negligence,
one mug find that aduty existed and that adefendant breached that duty. That being said, should Entergy
be lidble for removing the barricade that prevented access to the transmission line? Did Deputy Sullivan
or local authorities have any duty to prevent accessto the transmission linefor at least the amount of time
it would take for Entergy to pull line workers from the projects that they were working on at that time?
Those projects included restoring power to thousands who had been without el ectricity.

138.  The mgority describes Entergy’ s duty as one to safeguard the public againg injury in the use of
its dangerous agency from causes over which it has no control to the extent of exercising reasonable care
to correct or remove the cause of danger if reasonably foreseeable and known to the power company.
See Shepard, 285 So.2d at 729.

139. | agree with that standard. But, one must notice the conjunctive “and” that connects the two
conditions that qudify that duty: the cause must not only be known but aso reasonably foreseegble. |

would hold that the 1994 ice storm was not reasonably foreseegble. Likewise, removing the barricade

16



and exposing the public was not reasonably foreseeable. Nor wasit reasonably foreseeabl e that a deputy
sheriff would smply report an unquestionably dangerous Situation - then abandon that Situation based on
ample natification. In a perfect world, Entergy could have ingantaneoudy remedied every potentidly
deadly threst - but people who endured that unprecedented disaster know such was impossible.

140. The mgority States that the issue is not whether every downed line could have been repaired.
Rather, the mgority concludes that the issues are whether Entergy knew or should have known of the
downed line in question and whether Entergy had aduty of care to protect the public from this potentidly
dangerous Situation under al the circumstances presented at tridl.

41. | agreewiththemgority’ sfoundation of theissues. | agreethat we must consider whether Entergy
had aduty of care. However, | fed that the more important consderation is whether Entergy breached
that duty of care.

42. Asthe mgority states, “the duty required regarding maintenance of its eectric wiresis an active
duty -- not merely a passive obligation to act only when some third person has gone to the trouble to
volunteer information to the company of aparticular danger a aparticular place” Mississippi Power Co.
v. Thomas, 162 Miss. 734, 739, 140 So. 227, 228 (1932). That duty pertains to maintenance of wires.
| fed that reparing line damage on an unusually massive scale requires efforts grester in scae than
maintenance.

43. The mgority Satesthat Deputy Sullivan told some Entergy employees that aline was down and
needed to be repaired or put barricades up. 1f Deputy Sullivan recognized the danger, why did he not do
more to insulate the public? Why did he not divert traffic during the interim?

144. Instead, hereported to someemployeein asarvicetruck. Although Entergy disavowed receiving
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that notification, we must assume the facts in the light most favorable to the non-moving party. Buskirk,
856 So.2d at (130). Thus, we assume that Deputy Sullivan reported the missing barricade and downed
line to an Entergy employee. Even under that scenario, it would take time for the employee to report the
deputy’ s natification to someone who could route the proper crews and equipment to the scene. Holman
testified that he could not have gotten a proper crew to the Stein sufficient time to prevent McFarland's
injury. It is not outsde the ream of probakility to take that testimony and conclude that any avallable
crews would have been working on another problem at another location and would have had to either
finishthat project or take sufficient Sepsto dispose of any dangerousingrumentdities before leaving one
project to report to the one the deputy warned of. If a crew did not adequately secure a prior project,
they risked exposing themsdves and Entergy to lighility.

45. Thereault isthat some time must pass between naotification and possible response. Apparently,
greater than three to four hours - the amount of time that passed between natification and McFarland's
injury. It seemsthat, under the totality of the circumstances, the smple act of natification isinsufficient to
creete liability where there would be none otherwise.

146. The mgority states that “whether notice . . . would be sufficient would depend upon particular
facts and circumstances of each case.” Russell v. New York Sate Elec. & Gas Corp., 93 N.Y.S. 2d
3, 8(N.Y. App. Div. 1949). Accordingly, the facts and circumstances show that notice was insufficient
when weighed againg the conflicting respongbilities and Deputy Sullivan's potentid to inform someone
other than an unidentified employee.

147.  InRussdll, the palice officer gooke with a power company employee via telephone and was told

the downed line was being taken care of. Thereis no suchtestimony in thiscase. Russdll isandogous,
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but not directly on point. There was no telephone conversation with a centra office or body whose
purpose is to fiedd incoming cals. There was no statement from Entergy that they would immediately
remedy the Stuation. Deputy Sullivan merely had animpression, and not even animpresson of immediate
repair - just that someone would address the situation. Naturaly, Entergy would address alow-hanging
transmission line, but no testimony suggested that Entergy would, or even could, drop everything to
respond immediately. No testimony suggests that the anonymous employee guaranteed an immediate
response. Deputy Sullivan’ simpression fals short by degrees compared to aguarantee. Combined with
Entergy’ stestimony that denied such a conversation and denied that employeeswerein the area, | would
hold that no issue of fact required jury resolution at this point and no reasonable hypotheticd juror could
have evidence to convey ligbility at thispoint. Holman testified that had he learned of the problem at 3:30
p.m., as Deputy Sullivan suggests, he could not have prevented the accident by repairing the problem.
48. Evenif Entergy received notification of the downed line, | am unaware of any precedent that
requires Entergy to drop al other mattersin preference of one duty where fulfillment of thet duty could,
and mogt likely would have, created a breach of other duties in countless other places. Regardless that
the incident occurred five days after the commencement of the ice storm, Entergy was responsble for
massve levels of cleanup and restoration of service.

149.  InPublic Servicev. Sonagerra, 208 Okla. at 99-100, 253 P.2d at 173, the Oklahoma Supreme
Court determined that “ utility companies are required to usethat care, skill, and diligence of acareful and
prudent person in the transmission and distribution of dectric energy in the construction and maintenance
of itslines, polesand other equipment.” “Whether or not autility company exercised such care, sill, and

diligencein the repar and restoration of its service lines . . . which this unprecedented storm caused to
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sag...isaquestion of fact for thejury.” 1d. The mgority concludesthat the jury heard sufficient evidence
to concludethat Entergy did not usethat care, skill, and diligence that a careful and prudent person would
use.

950. Here, thereis smply no evidence that Entergy did not use reasonable care, kill, and diligencein
reieving the downed transmission line. Restoring a transmisson line requires a greater degree of care,
kill, and diligencethan it would take to repair aserviceline. Restoring atransmission linerequires specid
training and equipment. No evidence suggeststhat Entergy was negligent in the amount of carethey used
torepair theline. No evidence suggeststhat Entergy lacked the skill to repair theline. If anything, the only

vidble dlegation is that Entergy was less than diligent in responding and repairing the downed line.

51. The mgority aso suggests that the jury found Entergy should have caled law enforcement to
assure closure of the area. The evidence showsthat it was law enforcement who notified Entergy. Why
should Entergy bear the duty to ensure law enforcement is aware of and prevents injury when law
enforcement not only was aware of the danger, but actudly reported it?

52. Themgority quotessection 1A-3.1 of the MUTCD for the propostion that utility companiescan
put up Sgnsat work stes. At the time of theinjury, the location was not awork site. Entergy wasnot in
the process of repair or maintenance.

153. Themgority’s contention that the jury could have found that the location of the low hanging line
could have been a work dte and thus Entergy could have put out Signs mischaracterizes Holman's
tesimony. Holman testified that Entergy could not have gotten a crew and equipment to the Ste on time

to prevent the accident. Holman aso testified that one needs specidized equipment to repair a
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trangmisson line. The mgority would have inadequate crews doing essentialy no more than gppearing
to perform some work for the purpose of putting up signs. This pulls otherwise useful crews away from
tasks so that the crews can police adowned line. It ssems improper to ingnuate what the jury may have
thought regarding the redm of possibilities - especialy when no evidence suggests alack of diligencein
rerouting the proper crews and equipment to the downed line.

154. Themgority Sates that Entergy isliableunlessit exercisesthe highest degreeof care. Luter, 336
So.2d a 756. Based on that statement, the mgjority determines that the jury could have found that
Entergy exercised no care for the traveling public. A "plaintiff must demonstrate duty and breach of duty
before any other dement. Duty and breach "are essentid’ to afinding of negligence” Brownexrel. Ford
v. J.J. Ferguson Sand & Gravel Co., 858 So.2d 129 (18) (Miss. 2003) (citing Strantzv. Pinion, 652
S0.2d 738, 742 (Miss.1995)). Tosingleout that Entergy exercised no carefor thetraveling publicignores
the overwheming weight of evidence that shows that Entergy exhibited care and diligence in responding
to the ice storm and restoring power to asignificant portion of the population of this sate.

155. A more proper dlegation would be that Entergy did not exercise the proper amount of care and
diligence in responding to law enforcement’s notification of a dangerous Stuation among dangerous
stuations. No evidenceindicatesthat Entergy removed the barricade or that Entergy waslessthan diligent
in responding with proper logitic efficiency to remedy the Situation. No evidence suggeststhat local law
enforcement was unaware of the danger - even in the light most favorable to McFarland, the evidence
shows law enforcement knew of the danger before Entergy did.

156.  Although the mgority espouses sound legal principles and thorough analyss, the effect of this

Court’s holding, | fear, may create an amost unlimited duty in even the mogt harsh Stuations. The effect
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places an unreasonably high duty upon Entergy - risng totheleved of unconscionableinjustice. Effectively,
utility companies need only know about a danger to be liable - response becomes irrelevant, diligence
becomes irrdlevant, ability becomes irrdlevant. Apparently, nothing aside from policing a danger can
absolve a utility company of that duty - not even reliance on police, even where police report the danger.
Accordingly, | most respectfully dissent.

GRIFFIS, J., JOIN THIS SEPARATE OPINION.
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